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UNTTRD STA

EXECUTIVE OF
United 5

R-12 4139 708
In che Matter of

Luis Posada-Carriles,
Raepondent

CHARGES ¢ gection 212:
niced Stat:
immigration

Section 2121
without a p

REPLTCATION : withholding
alternstive,

Neferral of
iaa to Cuba

ON BEHALF OF RESPONDENT :

Eduardo Soto, Esg. (Lead)
Matthew Archambeault, Eaq.

DECIBTON
1. Rackground

On May 16, 2005, the I
a Notice to Appear charging
articulated above. Thua, bl
Lo conpider the respondent’s

R Deportability

During the course aof a
admitted Lhe factual allegat
with the exception of the al
permanent resident status.
physical presence in the Uni
parole by an immigration off
deportabilivy for being an i

€4 DEPARTMENT OF JUSTICE
TCE PoR IMMICRATION REVIEW
aten Immigraticn Courtc

tl Pibo, Toxao

In Removal P1oceedings

W} (6 'R) (1) [physi sal presence in the
1 wizhout admisseln or parcle by an
wffd ) ; and

1} (7 I (DY (7)Y (dncending immi gration
sper mmigrant wvisa) .

if Remowal, Section 241(b) {(3);
x

femerral, 8 CLF.R. part 1208.17
wmd  Jenesuela)

O BRERALF OF HOMELAND SeURITY

Gina Garrett Jackaon, Bac. (MIA-Lead)
Ziephen Ruhl::, Esg. (ELP
Renata Aurel us [(HQ}

E_T'E IMMIGRATIOV JUDGE

sartment of Homeland Security (DHS) lsaued
he egpondent with being doportable as

# Orurt has sub] act matter jirisdiction
prer gnce in the nited States.

nagt.:z: calendar iearing respradent

ons rontained in the Notice to Appear
ega lon relating to abandonr snt of his
oapeadent concedsd deportability for his
ed tataa without proper adrmisalon or
car Howaver, rzepondent denied

mig: ant without a proper immigrant viga.
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Subsegquently, responde
baged upon counsel’s review
acquisition of Clcizenship |
hig legal resldent alisn ets
repgpondent conceded deportal
proper immigrant visa.

. Based upon these consi
deportable as charged in the
B. Ralief from Removal
In lieu of deportation
wilithholding of removal uanden
protection) and Art, IIT of
part 1208.16(c) ). Afrter pr:
vides evidence, the regpond:
asylum under Section 208, a
241 (b} of the Act. Reoapond:
Withholding of Removal unde
Torture.

The DHS then pulmittad
raspondent s remaining appli
Art. III of the Convention
motion to pretermit, respon
of removal under Section 24)
gutmide the Tnited Stabtes be

he a result of this ch
oaly deferral af removal und
stipulated to a grant of dae!
respondent ‘5 potentiel depor
the respondent’'s reguest Foi
This decision follows.

2. Factwe

A. Reapondont’a Testlmony
Regpondant tagtified,

than 40 years of anti-Caatr:
aother Cuban exlles, arnd alsc
Government, he would be tort
Cuba or Venezurla. Responde
Fidel Castro, the President

L This motion, and
more detail in the Courtra o

it is not neceagary to decai |

dacision.

t ¢l angad hia pos .tion and coceded that
sf it cage law, the respondenL’s

1 Veoanzuela conatitutes an abendonment of
:ug L the United Btates. Thereaftar,
ility for being ar immigrant vithout a

lera ionse, the Cou~t finds the respondenc
Hot loe to Appear

regicndent appliel for asylur and

botn Section 241 b) (3) (refuguis

the Zonvention Agninst Tortur: (8 C.F.R.
gent ation of oral testimomy, wicten and
at crally withdresr hig applicition for

i withholding of emoval unde - Secciom
at ¢ smbinued wieh his applica 'ion for
Art. IIT of the lonvention A jainat

a w iLtbten motion Lo pretermit che

ratisn for withho ding of remwal under
Jain 3 Torture. n regponge 0 the DHS
ant conceded inegl .gibility fo: withholding
(b} (3 (B} (114) (se rlous nonpol .tical crime
fore arrival) .t

nge ln circumstarce, respondent is seeking
sr @ OUF.R. part .208.17. Th: DH2 has
iryal of removal n relatisn o

Aatim to Cuba, temalnlng, hswever, is
deferral of remoral ag to Veiezuela.

o a matahell, tbit as a result of hic more
act .vities, both on behalt o himgelf and
on whalf of the United Stat:e

ired #nd killed i? he returnel to either

it i worried thae: existing tles hetwesn

o Ciba, and Huge Chavez, GChe bPresldent of

he ‘urL's respcise, are art.culated in
der relating to :he motion, Therafore,
th Court's analyais furthec in this
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venerzuela, ecould result im | is reeditien from Venezucls tc Cuha.
additionally, respondent is zonctrned that he would not e able to
recaive a fair trial 1f dep: rted Lo Venezuela dums to Casbio’s
influence in Venezuelan civ. | af fadxe.

B. Background Iaformation

In addition to his ter imony, roapondent gubmitcad nmmerols
articles and papers regardi. 3 cv:ivent affairs in Venezuel: and Cuba.
Mast, if mot all of the art -les submitted by the respondint discuse
him or hie opecific case in Vane musla andfor C(uba.

respondent alpo submil. ed |t he teatlmony »f one witness, Mr.
Joaguin Pernando Chaffarder Ramci, an attorner from Venemela., Mr.
Chatfardet tegstifled that di = tc tthe rige in jower of Pre; ident
Chaver, and President Chave: ‘s e<iraprdinary .nterest in | he Posada
cage, 1t was hie opinion thi b repondent could. not recelw a falr
trial in Venezusla. Mr. Ch ffardet alasc test: fied as to Jis perscnal
observations of victimas of i ortver at the hance of Venezw:lan security

pergonnel .
C. Govarnment Evidence

The attorney for DHS « d mw o spubmit any cebuttal eviience in the
regpondent’' s case relating : pecd fleally Lo hic application for
deferral of removal.® Durisg cloeing statemerta made at the esnd of the
praaantation of evidence thr BHE articulated |hat the Ven.zuelan
Constitution prohibite the : xtreiition of its cicizens to other
rountries. However, while i hey save no epecl ic iofornat on
indicating this would happe: , th: United Statns Goveromen: ia
concerned that the growing « soncn.c and polit: cal ties be:wsen Cuba
and Venezuels might persuwad President Chavez to allow Cuan agents to
come to Venezoela where the respondent could posgibly suf ler tortyre
at the hande of thepe Cuban ageniu.

D. Court Provided Documen @

The Court provided no locw ente in thie =ase.

b The DHS submittes mumrous newapap:r articles, video
interviews, unclassified cai les, cto. in suppirt of cheir argumenta
relating to the regpondent’: par:iciparcion in variocue act wities which
render him ineligible for w thholding of remoral. This eridence wan
not considered in the reapo: dent o detferral cage as it waj not
relevant to a eonsideration 7 bia eligibilitr. Por more information
regqarding thie ispue, pleas sec the Court’s lecision reliting toa
raapatkient ' s Motion to Excl de B ridence.
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a. Cradibility

The Court has 1istened
his demeanor. His testimon:
mpplicatlion and affidavic.
The Court has alpo listaned
respondentc’s witnesa, Mr. <

Basad upon a totallty
regpondent’ s teatimony to b
ie po subptantisl evidence !
credible. The Court aleoo f:
Alreckt, plauaible, and crod

&, Withholding of Removal
Convention Againgt Tor
A The Law

Reapondent. muat astabl
would be btortured in the pre
relevant to the posaibility
including, but not limited
upon the respondenc; (1i1) e
to another part of the coun
torvured; (iii) evidence of
human rightes within the cow
information regarding comdir
part l208.14(c).

B. Defarral of Removal

ke mant]oned above, re
statutorlly eligible for Wit
convicticn for a serlous no:
United Stateg before he are:
under the Convention Agains!
protection exiats if che rer
deferral of removal undar g

Under thipg sectcion of |
implementing Arv. 1YL of the
meets the burden of proof re
be granted deferral of remov
of removal 1la available to t
and btorturere alike if the I
Conmideration of their past
not.

to | he respondent e testimony and observed
ip sngically conyidtent with hig

Ther: are no significant disciepancies.

to & wl cbeexved cle testimony of

affanlet,

i Lle circumstanc :s, the Cour: finde the
dir =cc, plausible, and credikile. There
o Buiyest rappondent’s teatim oy 1ls not

ode 4. Chatfardet' testimony to be

ble.

(and Neferral of Jamoval)
utre

gh ihat it lse mors likely thaa not that he
sosed councry cf semoval. Al evidence

a3f fulure borture shall be om.eidered,

3; {i) evidence o past torktw e inflicted
idenzer that the rispondent conld roe-lacate
ty ol removal where he ds not likely to be
jrogs, flagrant o mass violal ions of

xy o remgval; ard (iv) othe:- velevant
lena in the countiy of removal . B C.F.K.

ponckat and the D48 agres tha: he is not
el ling of kRemovi.l because o hip

w0ld dgal crime committed ocutiide the

red.  Section 241 b) (3) (B) (id.). However,
Tor wre, an alte native form of

ronderk ean meet | he burden o proof;
LF. L, part 1208..7.

he ¢ ole of foederal regulakions,

Comr ention Again: t Torture, ;myons who
farding the probaldlity of toture ghall
il & long as thal. treat exis''s. Deferral
rreclats, aggraveted felona, persecutors
irder. of proof ie established

8 et relevant t. whether thoy qualify or
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. Raspondant s Case

Ragpondent’'a case Tedarl
Ludlun’s eapicnage thriller
tudlum in famous for. .HV o
he was a cnold war Warriol,
the oarly daye of the Cuban
respondent began working in
gecurity [ield. Respondent
United States government in
United States supported the
Sandinista government of Wi

Resppondent Ls curvent
cha government of Veneziels
of a Cubava Alrlines flight
on board.? Renpondent prev
acguitted by the couri. i
which overturned this acgu:
wag the wrong coucl Lo LYy
o the case whan he agoapec

Respondent. i3 puapects

Cuba that killed one ITealis .

2000 in Panama regarding an
He wds subsequently convict
was later granted a pardon

Hone of chese avents,
le a statubtory bar Lo defer
atatutory bhars to deferral
the most helnous terroriat
of removal if he or she cou
regarding the probabllity o
collective position as a na
past, will be deported to o
0f Lorturea.

In this regard, the 1
probability that the regpos
reapondenl ‘s applicalion Lo
granted,

With regard to Veneza
pogition. After presentar:
indicated that based upon »

1 The atatus of ch
Court, but 1k is presumed 1
decipion £rom this Court ar
hefore procesding.

t 14« & character from one of Robaxt
, wit/la 211 Lhe plet twiste ame Fnrna
1 acwoyunts (other than the reipondent o)

corking on behnalf Lf the Unitec States in

prot lam. After leaving the CIA, the
vené eiela in the [nternal and extsrnal
ig ilao reporced 'o have workid with the
Cent ral Amsrica &.ring the cite when the
Coni ras in their |dight againsl the
arac .

r the subject of a1 extraditicy request by
for his alleged r:ole in Lhe 176 bowbing
which reanlbed in the deathn £ 73 people
gl stoed crial for thie ofiense and wae
Bem tore appealed Lo an appea .8 court

tal op procedural grounds (th: trisl courc
he (ase) . HRegpolent waa pen:ling retrial
trar prisonm.

i in & 1997 bombingy of tourist hotels in

ton xint, and resoondeant was srregted in
alliged plot to a:saselnate F.del Casuro,
d o oLher charge, for which respondent
okl e President o! Panama.

swen LE true and froven in a (ourt of lTaw,

al « £ removal. IL: fact, ther: are no

F rmompoval nnpder eristing law. Therefors,

@ mose mrderer would gqualify For deferral

d e:rtablish The n:ceapary bur len of prool
tew ture in bhe Faikura,. It i3 our

ion that no one, no matter wiat their
cow Lry where there is a clea: probability

3 atipulates that there le a « lear
lpnt would face tosture in Cubi. A such,
- de: arral of remoral Lo Cuba nust be

la, :he DHE is ool &0 clear o their
T oo the rvegpondeit’'s case, bie Court
rev: ew of the evilence submited by

B 1 bradition regiect i unknown ta Lhe
wt c he Department of State ie awalting a
the respondent’'s Corture Copvantion claim
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respondent, a primas facie o
establlehed. The DHS was o
evidence. However, at the
to mubmit..

Turing a clowing stato
United States Governmant ha
baing deported to Vensazuela
dld not have any apecific i
Lorture the reppondent, the
hetwean Venazuela and Cubea -
might he allowed Lo traval

Baaed upon all countrw
and other Non-governmental
a marter of gtate policy, e
detainess in order to axtra:
confeagiona, While L& ipg n
Veneszuela syptematically en
incidente of torture by Ven:

The testimony of Mr,
effocca of torture upon oth.
notariety, should have beaen
wag not the caoe.

In the ahsence of evid

=that torture exists i
acale;

~that the notoriéLy of
poBaible torture;

~Lhat. Cuban authericie
in che eystematis tort
exlracting lnformatior

-that exiating cultura
Cieha and Venezuela mak:
in that it appears pla:
interrogate the respon
authoriciesn;

~that It io mere likel
gubirct the respondent

a& ¢ uler the Torture Conventicno had been
ven 3 continuance to submic rebutctal
egun = merit heariog the DHS Med nothing

wnt the DHS attomney indicat wl that the
war jous ooncerns about the ¢ gpondent

Th# 0HS stated that while tle government
form suion that wol ld indlcate any plane Lo
arow lng politlical and economi¢ cien
ight loster a clirate where Oy han agenta
2 Vespzuela to inl errogate Llv respondent .

rep rta, both Depirtment of S:ate (DOg)
rgar {zations {HEQ) indioate clat Cuba, as
gage : in the aystematic tortw e of

Lt irtormation, inielligence, ind

t oc clear in the DOZ and NGO reoporte that
AgEE LN Lorture a: a4 mathter o polioy,
zual in eecurity o ficlals doen exiatc,

alfsrdet indicated thac he ok served the
v crininal casea vhich, by thoedir

srotutted by the publicity.  lowsver, this

noce L3 the combracy, the Court finds:

Verezuela, althcagh not on e widennte&d
@ ceag doso not Juwmmilze the detaines From

. ai a mattexr of nfficial policy, engage
re ¢ datainess for the purpcses of
intelligence, ard confesalors;

, pelltical, and
the ase of the
gible thar Cuban
enk #ille in the

gconomlec ties between
regpondent. problematic,
agentes may teo allowed o
cugtody of \ensruelan

the o not that Ule Cuban ager ts would

interrogation Techniqu ;

-that there ig nething
Venezuelan authorities
would acquicsece in che

Le tarture ar thig ie paret ol thelrx
in ta: recard to suggest tha: the
acul 3 prohibit tl s practice, and rhug,

work e of Lhe respondent by Cuben agoents.
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Under thege circumstar
eatablighed that it is more
torture if remwved Lrom the

ORDER ¢ Reppondent's app
Art. ITYI of the
ptatuborily bhax:

FURTHER
ORDER : Reapondent s gx
parkt 1208.17 Lo

Willlam Leéte Abbobrn
Inited States Tmndgration .0

4

mp, the Court finds that respmdent hag
1iki 1y than not he would be sibjected to
Unit ed States to Lenezuela,

icat ion for Withhe lding of Resoval underx

oowvi nhion Againet Torture ino (enied ap
dlt

nter doferral of 1emoval unde B CLFLR.
nba and Venszusela

Date: §iptember 26, 2005

doye

See thig Court's arde: in relariem bo the DHS' Morion ro

Pretoermitt Wirthhaiding of ®we' swal under CaAT
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